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Immigration Soc. of Albemarle County v. Commonwealth. 

Supreme Court of Appeals. 

Sept. 22, 1904. 

[48 S. E. 509.] 

CRIMINAL LAW SALE OF LAND AS AGENT WITHOUT LICENSE — STATUTES 

CONSTRUCTION. 

1. Act March 5, 1894 (Acts 1893-94, pp. 723, 724, c. 629), sec. 1, provides 

for the incorporation of societies to advertise for sale, and to sell or 
lease, the lands of their members. Section 2 provides that societies 
organized thereunder may be appointed agents or attorneys in fact to 
sell, lease, or exchange lands. By sec. 3 they are exempted from the 
payment of a license tax. Act April 16, 1903, sec. 54 (Acts 1902-1904, 
pp. 155, 188, c. 148), makes it an indictable offense for any firm or 
corporation to do business as a land agent, as therein defined, without 
the payment of a license tax. Held, that a society organized under Act 
March 5, 1894, is indictable under Act April 16, 1903, where it offered 
for sale, as land agent, without a license, for compensation, lands not 
owned by members of the society. 

2. The argument of inconvenience, absurdity, injustice, or prejudice to the 

public interests may be considered, in construing a statute, when its 
language is ambiguous. 

Error to Corporation Court of Charlottesville. 

The Immigration Society of Albemarle County was convicted of 
unlawfully selling and offering to sell land without a license and 
brings error. Affirmed. 

Buchanan, J. 

The Immigration Society of Albemarle County was indicted in 
the Corporation Court of the city of Charlottesville, at the January 
term, 1904, for unlawfully selling and offering to sell land in the 
city of Charlottesville without having first obtained a license there- 
for. Upon the trial of the cause, a jury having been waived, and 
all matters of law and fact having been submitted to the court, the 
land company was found guilty of the offense charged, and a fine 
of $100 assessed against it. To that judgment this writ of error 
was awarded. 

As the decision of all the assignments of error depends upon the 
construction of the act under which the plaintiff in error was or- 
ganized and did business, they will be considered together. 
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It appears from the evidence— indeed, it is admitted — that the 
defendant company, within eight months prior to the finding of the 
indictment, did, in the city of Charlottesville, where its principal 
office was located, offer for sale, as land agent, for compensation, 
lands not owned by members of the land company. It was there- 
fore guilty of violating sec. 54 of chapter 148 of the act of assembly 
approved April 16, 1903, entitled "An act to raise revenue for the 
support of the government," etc. Acts 1902-1904, pp. 155, 188, 
prohibiting any person, firm, or corporation from doing business 
as a land agent, as therein denned, without the payment of a license 
tax, unless, as is contended, the defendant was exempt from the pay- 
ment of such tax by an act of assembly approved March 5, 1894, en- 
titled "An act to encourage immigration into the commonwealth of 
Virginia, and to promote the sales of lands within the common- 
wealth to immigrants" (Acts 1893-94, pp. 723, 724, c. 620), and 
under which the defendant company was incorporated. 

The provisions of the act, so far as they are material to the ques- 
tion under consideration, are as follows : 

"Sec. 1. Be it enacted by the General Assembly of Virginia, that it shall 
be lawful for ten or more persons owning land in any county of the state to 
make, sign, seal, acknowledge and put to record in the clerk's office of the 
court of such county a paper writing in form or to the effect as follows : 

" 'We, the undersigned, owners of land in the county of , in the 

state of Virginia, do hereby form an immigration society to be known as 

and bear the name of the immigration society Of county, Virginia. 

The object for which said society is formed is to advertise for sale and to 
sell or lease the lands of the members of said society, in such manner and 
upon such terms as may be provided by the constitution and by-laws of the 
society adopted by the members thereof ; the officers of said society, to man- 
age its affairs for the first year and until their successors are elected and 
qualified, will be a president, a secretary, a treasurer and a board of direc- 
tors, which board shall consist of not less than five persons nor more than 
nine, as the said society at the time of its organization shall determine. 
The principal office of said society will be at , in said county. 

"Sec. 2. When such writing shall have been so signed, sealed, acknowl- 
edged and recorded in the county court clerk's office, and a duly certified 
copy hereof lodged in the office of the Secretary of the Commonwealth for rec- 
ordation, and another such copy deposited with the Commissioner of Agri- 
culture at Richmond, the persons who signed, sealed and acknowledged it, 
and all others who may thereafter be associated with them, shall be a body 
corporate and politic under the name set forth in said writing, and as such 
may have a common seal ; may contract and be contracted with ; may sue 
and be sued, and may be appointed an agent or an attorney in fact to sell 
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or lease or exchange lands situate in said county or in any other county 
adjoining that wherein is the principal office of such society: provided, how- 
ever, that there shall not be organized under this act, in any county, more 
than one immigration society for every one hundred thousand acres of land 
situate in such county. 

"Sec. 3. Each society organized under this act shall be exempt from the 
payment of the tax upon said writing for its recordation in the office of the 
clerk of the county and in the office of the Secretary of the Commonwealth, 
and shall not be assessed with a license tax as a land agent, either by the 
state, the county or the town in which its principal office may be located, 
and shall be exempt from the payment of taxes to the state upon powers of 
attorney or contracts of agency for the sale of lands recorded in any county 
wherein it is authorized by this act to do business." 

Section 3 exempts all societies organized under, and doing the 
business authorized by, the act, from the payment, among other 
things, of a license tax, as a land agent, to the state. If the defen- 
dant compan}' was not authorized by the statute under which it was 
organized to act as a land agent for the sale of lands of persons 
other than its members, it was not exempt from the payment of the 
license tax in question. It will therefore be necessary to consider 
the extent of its powers under that statute. 

By the first section of the act it is declared that the object for 
which a society formed under it is created is "to advertise for sale 
and to sell or lease the lands of the members of said society," in such 
manner and upon such terms as may be provided by its constitution 
and by-laws. By the second section it is provided that, after per- 
fecting its organization as prescribed by the act, the incorporators 
and all others who might thereafter, be associated with them shall 
be a body corporate under the name set forth in the writing provided 
for in the first section, and may have a common seal, may contract 
and be contracted with, may sue and be sued, and may be appointed 
an agent or attorney in fact to sell, lease, or exchange lands situate 
in the county where its principal office is located, and in any ad- 
joining county. 

The language used in the second section of the act, standing 
alone, is sufficiently broad to authorize a company incorporated un- 
der the act to be appointed agent or attorney in fact for the sale, 
lease, or exchange of lands not owned by its members. But as the 
object for which the company was authorized to be formed, as de- 
clared in the first section of the act, and for which it was formed, as 
set out in its article of incorporation, was "to advertise for sale and 
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to sell or lease the lands of the members of the society " the other 
provisions of the act ought, as far as possible, to be so construed as to 
carry out the declared object or intention of the legislature in enact- 
ing the statute. For one of the rules of construction is that, where 
the object intended to be accomplished by a statute can be clearly 
ascertained, general words may be restricted, and those of narrower 
meaning may be expanded, so as to effectuate that intent. Orange 
& A. B. Co. v. Alexandria, 17 Gratt. 176, 182; Matthews v. Com., 
18 Gratt. 989 ; Chalmers v. Funk, 76 Va. 717 ; Hutchings v. Bank, 
91 Va. 68, 20 S. E. 950; Sutherland on Stat. Const. 287, 288; Sedg- 
wick on Stat. Const. 198-201. 

In the case of Orange & A. B. B. Co. v. Alexandria, supra, it was 
said by Judge Joynes, in construing a statute exempting property 
from taxation, which ig always strictly construed (1 Cooley on Tax- 
ation [2d ed.] 357 ; City of Bichmond v. B. & D. B. B. Co., 21 
Gratt. 604) : "I think, therefore, that is is clear, upon the con- 
struction of this section, that the legislature intended to give to rail- 
road companies, upon payment of the passenger tax, an exemption 
only from taxation by the state upon their property, and that the 
right of cities to tax such companies upon their property was not 
meant to be affected. This intention must prevail over the mere 
literal sense of the words, and the more so since the words in this 
case are not explicit ; and, in order to give effect to the intention, it 
is not necessary to contradict their plain meaning, but only neces- 
sary to limit the scope which they would have, or might have, upon 
a strictly literal interpretation." 

By applying this rule of construction to the language of the sec- 
ond section of the act, all of its provisions are reconciled, the act 
made a harmonious whole, and the intention of the legislature in 
authorizing the formation of such companies, as expressly declared 
in the first section, is carried into effect, and, in addition, the injus- 
tice to land agents doing business under the general laws of the 
state, and the loss of revenue to the commonwealth, avoided. For 
if companies organized under the statute in question can carry on 
the business of land agents generally, within the territory in which 
such companies are authorized to operate, without the payment of 
a license tax and the other taxes and charges from which they are 
exempted by the third section of the act, it would result in driving 
other and licensed land agents out of business, and thus lessen the 
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revenues of the commonwealth. While the effects and consequences 
of a statute cannot influence the courts in construing it where the 
intention of the legislature is clear, yet the argument of inconven- 
ience, absurdity, injustice, or prejudice to the public interests may 
be considered by the courts in construing a statute when its lan- 
guage is ambiguous or uncertain and doubtful. Sutherland on 
Stat. Const., sees. 323, 324. 

Having reached the conclusion that the defendant company was 
not authorized by the act under which it was organized to sell or 
offer for sale lands of persons other than its members, it follows 
that we are of opinion that it was guilty of the offense charged in 
the indictment, that the trial court did not err in so holding, and 
that its judgment must be affirmed. Affirmed. 



City of Charlottesville v. Failes. 

Supreme Court of Appeals. 

Sept. 22, 1904. 

[48 8. E. 611 J 

MUNICIPAL CORPORATIONS DEFECTIVE SIDEWALK PERSONAL INJURY — ICE AS 

PROXIMATE CAUSE CONTRIBUTORY NEGLIGENCE — SPECIAL JURY 

SUMMONING ERROR. 

1. In an action against a city for personal injuries alleged to have resulted 

from a fall on an unsafe, dangerous, and defective sidewalk, evidence 
examined, and held to warrant a finding that the sidewalk where plain- 
tiff fell was not per se dangerous, but was in a reasonably safe condi- 
tion, and that ice thereon, which the city had not had an opportunity 
to remove, was the proximate cause of the accident. 

2. In an action against a city for personal injuries alleged to have resulted 

from a fall on an unsafe, dangerous, and defective sidewalk, where it 
appeared that the sidewalk was not per se dangerous, but was in a 
reasonably safe condition, and had ice and snow thereon, which the city 
had not had opportunity to remove, the danger of which was obvious, 
and plaintiff's evidence showed that he was walking at a rapid gait 
when he slipped and fell, his own negligence bars his right to recover. 

3. Under Code Va. 1887, sec. 3156, as amended by Act Feb. 27, 1894 (Acts 

1893-94, p. 494, c. 434), providing that no irregularity in any writ of 
venire facias or in the drawing, summoning, returning, or impaneling 
of jurors shall be sufficient to set aside a verdict unless the party mak- 
ing the objection was injured thereby, or unless the objection was made 



